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Mr. Wetmore’s practice at the bar of New 
| York has been extensive and successful. His 
practice has not been that of a specialist 
| merely, as it has covered a wide range of gen- 
| eral business. But, with all this, he has 
|made a very high reputation in the special 
116 Monroe St.| departments of equity and patent law. A 
_  } great number of the most important patent 
Entered at postoffice at Rochester, N.Y. a8 | cases of recent years have been conducted by 
second-class mail matter, | 
—— | him, especially those in which the great elec- 
| trical companies have been the litigants. He 
Edmund Wetmore. | has also acted as special counsel in cases of 
aes | this kind for the city of New York and the 

The president of the American Bar Associa- | United States government. 
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tion for the year past has been Edmund Wet- 
more, of New York city. Mr. Wetmore is 
the son of Edmund A. Wetmore, a lawyer 
who was for many years prominent at the 
bar of Utica, New York, where he was at one | 
time partner of Judge Denio, of the New York 
supreme court, and held many positions of 
trust. The present Edmund Wetmore, after 
spending four years at Harvard College and 
graduating with high rank in a class noted 
for ability, studied law in New York city. 
His studies were pursued in the office of 
Charles P, Kirkland and afterwards at the law 
school of Columbia College under Professor | 
Theodore W. Dwight, where he carried off 
the highest honors. The practice of Mr. Wet- 
more began in that city in the office of Spring 
& Russell, the firm being composed of Gard- 
ner Spring, Jr., a son of the Reverend Doc- | 
tor Gardner Spring, and Mr. William C. Rus- | 
sell, who subsequently became the acting 
president of Cornell University. On the re- | 
tirement of Mr. Russell the firm became 
Spring & Wetmore. Afterwards, on the death 
of Mr. Spring, the firm of Wetmore & Jen- 
ner was formed, and continues at the present 
time, 





fo me 


| services in that body. 


In politics Mr. Wetmore has always been 
interested, but only as a citizen, not as a can- 
didate for office. He was president of the 
Republican Club of the city of-New York 
during the state and city campaign of 1894. 
But offers of nominations to public office he 
has always declined, preferring to devote 
himself to the business of his profession. 

A public spirit which regards something 
larger than one’s own private and selfish in- 
terests has always been exhibited by Mr. Wet- 
more, and is illustrated by the time and work 
he has given to various organizations for pub- 
lic good. He was one of the original members 


lof the Bar Association of New York city, 


has frequently served on its committees, and 
has been its vice-president. He has also been 
an active member of the American Bar Asso- 


| ciation, and his election as its president was 


deemed a fitting recognition of his valuable 
For many years he 
has also been one of the overseers of Harvard 
University. 
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A Disgrace Averted. 


A widespread fear that the trial of Czolgosz 
would prove to be a long-drawn-out exhibition 
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of wretched pettifogging on the part of baits long as it is merely a matter of favor to 


attorneys of the accused has happily proved 
groundless, Remembering the unseemly and 
painful proceedings in the Guiteau 
caused chiefly, to be sure, by 


Case, 


bilities exist if the accused in such a case is 
egotistic, vociferous, and irrepressible, and 
has attorneys of the ordinary police court va- 
riety. The action of the Buffalo bar associa- 


| 


tion in asking for the appointment by the court | 
of two of the most eminent members of the} 


bar to defend the assassin is highly commend- 
able. 
senting to perform an unwelcome task also 
deserves much praise. The result was that, 


without the slightest sacrifice of any right of | 


the accused, the trial was decent, dignified, 


and impressive. 


the attention of the world was centered, our 


country escaped the humiliation of such a} 
, : <P | 
jangle as the typical criminal lawyer some- 


times creates in a capital case. 

The attorneys for the defense set a worthy 
example for those who are called upon to de- 
fend criminals. 


mit the case without making any real defense. 
In that particular this case was exceptional. 
But attorneys of a lower grade would doubt- 
less have struggled in this case to put up some 
kind of a defense, however false and prepos 
terous. If defenses of that kind can be elimi- 


nated from criminal trials the administration } 
of the law will be relieved of much that is dis- | 


creditable. 


Saal 


Equal Rights of Shippers to be Furnished | 


with Cars. 


The right of a common carrier at common | 


law to discriminate between customers in the 
matter of railread charges has been subject to 
some uncertainty. Many of the recent cases 
sustain the decision in Louisville, E. & St. L. 
Consolidated R. Co. v. Wilson (Ind.) 18 L. R. 


. ; ; : | 
A. 105, denying the right of a railroad com- 


pany to make such a contract with one ship- 
per as would give him a monopoly and destroy 
the business of his rivals, even if there was 
no statute prohibiting this result. But it may 
be fairly implied from a majority of the cases 
that, in the absence of statutory restriction, a 
carrier may show special favor to particular 
individuals by carrying them or their goods 


It was wiih a great sense of | 
relief that in the trial of this case, on which | 


It is true that attorneys for | 
accused persons rarely are called upon to sub- | 





those individuals, and works no 
others. 


injury to 


In respect to the duty of a carrier to furnish 


the accused | railroad cars for shippers who wish to ship by 
himself, it is easy to see what wretched possi-| the carload, the common law imposed some 


| 


obligation on the carrier, but this duty has in 
many cases beer defined and supplemented by 
statute, with the result that the carrier must 
use reasonable care and diligence to provide 
the necessary cars in view of all the circum- 


stances of the case. The Texas statute impos- 


ls. . . . 

|ing a penalty on railroad companies for fail- 
The action of those attorneys in con- | 
|in Houston, E. & W. T. R. Co. 2. 


ure to furnish cars to shippers was enforced 
Campbell, 
91 Tex. 551, 43 L. R. A. Where the 
railroad company has made a contract to fur- 
nish cars at a certain time its obligations are 


995 


=~. 


much more onerous than those imposed by 
law. <A reasonable excuse for failure to per- 
form the duty will be sufficient when the duty 
is imposed only by law, but, if the obligation 
is imposed by contract, the circumstances 
which will excuse the failure to furnish the 
cars must be such as will constitute an excuse 
for nonperformance under the principles of 
law governing contracts. Since carriers are 
under obligation to furnish cars when re- 
quired by shippers, and since there are at 


| least some restrictions, even at common law, 


on the discrimination which 


a carrier may 
make between its patrons, there ought to be 


}some right o# shippers to demand fair treat- 


ment as between themselves and other ship- 
pers in the supply of railroad cars. In cases 
to which the Interstate Commerce Act applies 


| it is certainly clear that unjust discrimination 


is illegal. A very valuable case on this sub- 
ject is that of United States er re/. Coffman r 
Norfolk & W. R. Co. (C. C. D. W. Va.) 109 
Fed. 831. This was a case in which manda 
mus was sought to compel a common carrier 
to move and transport interstate traffic, or to 
furnish cars or other facilities for such trans- 
portation. Discrimination in favor of other 
shippers was alleged. In this case the court 


| denied the reiief demanded on the ground that 


It 
not 
enough to allege or prove, but that the dis- 
crimination, to be complained of, must be un 
just. 


there had been no unjust discrimination. 
was held that mere discrimination was 


The principles governing this question are 
very carefully stated by the court in this de- 
cision. It declares that, while the capatity of 
a shipper of a certain commodity, such as 


free or for less than the usual, reasonable rates, | coal, may be greater than his allotment of cars, 


flancon 
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yet where such is also the case with every 
other operation similarly situated in the same 
field, it is the duty of the railroad company, 


in case of a shortage of cars, to prorate the | 
supply on hand without unjust discrimination | 


among all the operators. It is also held that 
a railroad company’s duty to allot cars with- 


out unjust discrimination among coal shippers | 


canuot be altered by the furnishing of special | 


cars to the railroad company by one shipper, 
to be used exclusively in the transportation of 
coal for that shipper, whether the cars are sold 
by the shipper to the railroad company on the 
instalinent plau or whether the shipper retains 
title to the cars, It is said that, if the cars 
are purchased from the shipper by the railroad 
company on the instalment plan, the company 
thereby being at once interested therein and 
finally the absolute owner thereof, it could not 
apply such cars to the exclusive business of 
that shipper, in case it had not cars enough to 
supply other shippers, without unjust discrim- 
ination ; and that, even if it never became in- 
terested or the owner of the cars, still it could 
not rent its tracks or permit them to be appro 
priated by anyone to the detriment of other 
shippers ; and that in the stress of unusual 
business such special cars in its service would 
have to be applied to the accommodation of 
all shippers alike. In the case actually pre- 
sented, however, it was held that the system 
of car distribution adopted by the railroad 
company had been uniformly applied to all 
coal operations in that field, and that the sys- 
tem was a reasonable one, against which there 
could be no just cause of complaint. 
: lacs 
A Bankrupt City. 

Galveston, by reason of the overwhelming 
disaster about a year ago, is reported to be 
bankrupt. It is said that the government of 
the city has now been vested by statute ina 
commission, of which two are to be elected by 
the city and three appointed by the governor, 
to act in effect as receivers. The commission- 
ers selected are reported to be of the best 
quality. 
from the popular standard, on account of the 
natural sympathy that must be felt for the in- 
habitants of a city that has sustained so great 
a misfortune, but also on account of the novel 
legal status of the municipality. Some inter- 
esting questions have arisen heretofore in re- 
spect to the rights of creditors of municipal- 
ities that were unable to pay their obligations. 
A conspicuous instance of this was in the case 
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| 





of Memphis. 
yet to have come before the courts for deci- 
sion in the case of Galveston. 


But nothing of this kind seems 


- 


Nonpartisan Judicial Appointments. 


A purpose to select the best possible judges 
without regard to political bias has been evi- 
denced by President Roosevelt in the selection 
of the men recently appointed by him to judi- 
cial positions, The appointment of Hon. 
Thomas G. Jones to the Federal court for the 
middle district of Alabama has justly evoked 
very high praise. The fact that Mr, Jones is 
a Democrat has not precluded his selection 
for this office by a Republican President. The 
same is true of the appointment of Frank I. 
Osborne to the court of private land claims. 
This nonpartisanship does not please every- 
body. Even men of great intelligence and 
high character are in some instances so warped 
by partisanship, or so fully mastered by the 
theory that all offices should be filled by the 
dominant party, that they regard any such 
exhibition of nonpartisanship, even in the 
appointment of judges, as due to amiable 
weakness or an impractical theory. But hap- 
pily the prevalence of such views is rapidly 
decreasing. Nonpartisanship has for some 
time been making progress in respect to judi- 
cial offices. It bas now extended beyond 
such offices to all municipal offices. The 
magnificent triumph of this spirit in New 
York city during the present month is the 
most conspicuous instance of this, but in a 
lesser degree it was illustrated in many other 
cities on the same day. But whatever may 
be said in respect to offices of any other kind, 


| it is certain that intelligent men very general- 


The situation is interesting, not only | 


ly regard the judicial office as one that ought 

to be removed as far as possible from partisan 

considerations, and many of the most uncom- 

promising Republicans give the highest and 

heartiest approval to President Roosevelt's 

appointment of these Democrats as judges. 
ae eS 


Rejecting Precedents, 


One of the justices of the New York supreme 
court is reported by the New York Tribune 
as using the following language : 

“IT have not deemed it necessary to cite 
authorities in support of the specific views 


which I have expressed. It is enough that 


they must commend themselves to the rational 
mind. It seems to be considered in some 
| quarters that judges should not think any 
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more on their own account ; that they should 
spend their lives mousing through mouldy 
libraries in search of what other judges in a 
less enlightened age have said, not even upon 
the immediate question in hand, but upon 
some matter more or less distantly related. It | 
is thought to be presumption to Jet one’s own 
bucket down into the living well of reason, 
instead of being content to lick up from the | 
muddy, trampled earth around it the creen | 
and stagnant leakage of the past. And 
the science of law, which was once deemed 


so 


the perfection of human reason, is being left | 
behind by every other science.” 

The specific case before the justice was one 
in which precedents were urged as tending to 
establish the right to recover $75,000 damages 
for injury to a farm which was worth but 
$6,500 before it was injured. In such a case | 
the language of the justice is none too strong. | 
There is certainly a tendency among some of 
our judges to follow precedents too slavishly. 
When a judge can see with clearness the true 
principle on which a case ought to be de 
cided the law is the gainer if he has the cour- 
age to decide accordingly, notwithstanding 
some ancient precedent tothecontrary. Here, 
as in multitudes of other situations, the true 
rule is found in the old and honored, but not 
entirely specific, injunction: ‘‘ Be bold, be) 
bold, but uot too bold.” After all, the ques: | 
tion comes back to the quality of the judge 
himself, A great judge will not be afraid to 
reject a precedent that is palpably wrong, 
though he may be very conservative where 
the matter is at all doubtful. 


Indeterminate Sentence, 
| 


} 

A significant step toward a new and better | 
era 
the 
ing 


in the treatment of criminals is made by | 
New York act of April 18, 1901, amend.- | 
$ 687a of the Penal Code, which provides 
that a first offender convicted of a felony 
punishable by not more than five years’ im- 


| 


prisonment in a state prison shall be given an | 
indeterminate sentence, with a minimum of 
one year, unless otherwise specifically pro- | 
vided, and a maximum not exceeding the 
longest period fixed by iaw for such crime. 
This is, of course, not the first step that has | 
been taken in this direction. 


The system has 
been tried already in the Elmira Reformatory, | 
and also to a greater or less extent in Alabama, 
Colorado, Massachusetts, Minnesota, Ohio, 
and Pennsylvania; possibly also in some 





| statutory limits. 


| * 
| verity of sentences. 


| allowed for good conduct. 


—_— 


other states. But what has yet been done in 


| this direction is only a beginning. 


Greater justice to individual criminals will 
result from the adoption of such a system. 
The judge who sentences a convict often has 


| very scanty means of ascertaining the degree 


of his moral guilt. But he is compelled, 
mainly from his own observation of the pris- 


| oner and from such evidence as is brought 


out on the trial, to reach some conclusion, and 
to fix some measure of punishment within the 
It is too much to suppose 
that he can have in many instances a very in- 


| telligent appreciation of the relative guilt of 


the different persons convicied before him of 
the same crime. More than that, different 
judges will have different views as to the se- 
Moreover, it is impossible 
for any judge to know how the convict may 
be affected by the trial and sentence, —whether 
he may be repentant or bitter and revengeful. 
Enlightened officials in charge of the convicts, 
with opportunity to study their character and 
purposes, can determine far more justly than 
could the judge at the time of sentencing them 
what duration of imprisonment will best sub- 
serve the purposes of justice. Ifthe maximum 
punishment allowed by law would be unjust 


| in any case the convict has it in his own power 
|to obtain earlier release by showing a good 


character, 

An incentive to improvement in character, 
furnished by the hope of liberty to be granted 
as soon as the convict shall prove himself fit 


for it, is obviously of great value. It com- 


| pletely changes the convict’s situation and his 
| natural attitude toward it. 


A beginning in 
this direction was made when deductions were 
The incentive is 
carried much further by the indeterminate 
sentence. The convict sentenced for a definite 
period, with nothing to lose by any bad con- 
duct that does not bring physical chastisement 
and nothing to gain by any manifestation of 
a better spirit, very naturally settles down to 
stolid indifference. The convict who has 
any elements of good character in him is 
powerfully appealed to on the right side 
when he knows that if avy improvement in his 
character shall be recognized he will be so 
much nearer his freedom. Even if his mo- 
tive in behaving himself well is merely to get 
free he will acquire the habit of doing well, 
and, in order to satisfy the officials of his 
good character, he must necessarily obtain 
much discipline in self-mastery. 

Much that iscrude, unintelligent, and stupid 
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still prevails in the punishment of crime, but | 
many enlightened, patriotic and philanthropic | 
men and women are earnestly struggling with 
the problem. It is with difficulty that the 
mass of people busy with their own concerns | 
can be aroused to a proper interest in penal 
problems, but presistent efforts of earnest 
men and women have already done much to 
secure a better system. The recent New York 
statute is one indication of progress. It does 
not seem too much to hope that we are near- 
ing the time when it will be no longer true 
that any of our prisons are schools of crime 
But it is still true of some of them in which those 
who have committed some slight offense, 
with no fixed bent to crime, are made crimi- 
vals for life. 


——_ + ___—. 


Suspension of Sentence. 


One of the most valuable means for the 
reformation of first offenders is the suspension 
of sentence. The power of the court to sus- 
pend sentence when there is no statute on the 
subject is upheld in some cases but denied in 
others, as shown in a note in 14 L. R. A. 
285. But in New York, at least, that ques- 
tion has been settled by statute expressly 
authorizing the court to suspend sentence in 
its discretion. Good judges speak very high- 
ly of the value of this provision as a reform- 
ing means. One who has yiel¢ed to sudden | 
temptation, or been overcome by’ evil in- 
fluence, but whose character has not been 
generally bad, may on conviction be placed 
by the judge on his good behavior by a sus 
pension of sentence. The convict knows that 
he is under the surveillance of the court, and 
subject toimprisonment at any time if his con- 
duct is not satisfactory. This gives him one | 
of the strongest possible inducements to be a 
law-abiding citizen. It is doubtful if there is 
any other possible means of aiding the ref- | 
ormution of many first offenders so effective | 
as this simple process of holding them under | 
a suspended sentence. 


- 


Attorney's Liability for Mistakes. 


“*God forbid that it should be imagined | 


that an attorney or a counsel, or even a judge, 
is bound to know all the law, or that an 
attorney is to lose his fair recompense on 


account of an error, being such an error as a 
cautious man might fall inte.” This language 
of an English court in Montriou o. Jefferys, 2 


+” 





Carr. & P. 113, Ryan & M. 317, somewhat 
strikingly states the attitude of the judiciary 


| with respect to the liability of attorneys for 


making mistakes which result in damage to 
their clients. The recent Tennessee case of 


| Hill v Mynatt, 52 L. R. A. 882, clearly states 


the general doctrine that attorneys are not 
liable to their client for an error of judgment 
upon a doubtful question of law, especially 
where the circumstances were such that at- 
torneys of the greatest eminence in the pro- 


| fession might be in doubt on the subject. In 
| & note to the case reviewing the authorities it 


is clearly shown that this fairly represents the 
general doctrine. On nice or difficult points 
in practice or doubtful questions of law it 


| may be accepted as well-settled doctrine that 
jan attorney’s mistake will not render him 
| liable. On the other hand, it is equally well 


settled that a failure to use reasonable care 
and diligence, or gross ignorance of the law 
and established rules of practice, will render 
him liable to his client for the resulting dam- 
ages. Reliance upon the decisions as they 
then stand is, of course, reasonable, and the 
fact that these decisions are subsequently over- 
turned, so that the attorney’s advice becomes 
erroneous, will not render him responsible for 
the loss to his client that results. Courts 
seem somewhat more ready to charge attor- 
neys with liability for negligence in respect 
to other matters than in respect to the knowl- 
edge of the law. Careless blunders in the 
drawing of writs, pleadings, or other papers 
which the attorney presumably knew well 
enough how to draw will surely make him 
responsible. 

It is somewhat remarkable that so few 
actions are brought against attorneys for 
mistakes causing loss to clients, but there 
are cases in which very large damages are 


claimed and recovered. A competent attor- 


ney who exercises reasonable care is practi- 
cally exempt from all liability for mistakes so 
long as he himself does his own work. 
But the moment he intrusts it to a partner or 
employee the risks increase. It may be pre- 
sumed that a competent attorney will have a 
competent partner, and there is a lesser pre- 
sumption that he will employ only competent 
clerks; yet this presumption is far from con- 
clusive. And where an office is organized as 
many are in these days, with a large number of 
clerks of various grades, the chances of very 
expensive mistakes are not small. In such 
offices the amount of money involved in a 
single suit is often great, and a mistake due to 
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| 
the negligence of a clerk may cost a great | Bridges; damages for breavh of contract as 


sum. Instances in which very largedamages| > S©¢ DAMAGEs. 


have been recovered for such mistakes are | Brokers; duty to disclose to principal the 
not very frequent, but there are enough of| identity of a purchaser 

them to give good warning that a negligent Contracts: effect on contract of leaving 

clerk in a law office may be very costly to his | price indefinite :—(I.) Introductory; (IL) 

employer. total absence of price ; (IIL) option between 

iittala different amounts; (1V.) price dependent 

on contingency: (4) market price or value ; 

Author's Property Right before Publi- (b) appraisement or award ; (c) action of, or 

cation, with, other parties; (V.) when price defi- 

nite or certain: (a) to be fixed by subse- 

quent agreement; (>) by happening of sub- 

sequent event; (c) by reference to former 


CoMMENT On “*Property in Intellectual Produc. relations; () by action of other parties : (« 

tions” inadvertently omitted to state that it was 
° . . ° genert state “nts: ) P se } dece- 

considering the gencral doctrine of rights in| #°eT#! statements; (g) promise by 


; . Soil dent to pay for services; (VI) executed 
intellectual creations that had become public. | 


It is fully established that an author has at | 


. ° : . lied warr ym sale of 
common law a right to have his manuscript ae Mapa waremty on site of 
SLOCK 


The discussion in last month’s CAsE AND | 
| 
misunderstanding of parties; (f/f) vague 


contract; value instead of price 


protected until it is published. This is| 
, es ¢ loss of profits as ¢ lemme ) 

very far from establishing as a general doc- | Damages; loss of profits as an element of 
. . damayes for breach of contract:—(L.) Scope; 
(IL) General rules applicable to breach of 

In the case of an unpublished manuscript the all kinds of contracts: (a) allowance of 


trine that intellectual creations are property. 


mental creation has become a part of a mate- profits lost generally; (b) right of action for; 

rial article of property. If the author has not (c) effect of remoteness; (d) effect of specu- 
es . : ° lativeness or contingency; (¢) effect of un- 

attached his idea to or placed it upon any article 

of property, but holds it merely in his brain | profits should have been within contempla- 

and utters it only in oral words, the courts tion of parties ; (g) distinction between di- 


certainty in amount; (f) requirement that 


would hardly protect him against one who rect and collateral profits; () loss of sub- 


: i te 2 ontracts and special bargains: (() general 
by hearing, had learned the author's ideas or | = _ " ake 


language and afterwards repeated them. Yet, | amounts to prevention of performance; 

if the right is in the intellectual production as | ILI.) contracts for services: (a) breach by 
| 1 

such, it ought to be protected in the one} contractor or employee: (1) general rules 5 


: . | 2) particular contracts: (a) for construction 
case as much asin the other, though the difti- | (~) pa ~ P ( 
or repair of ways, bridges, public works, 


effect of preventing performance; (j) what 


culties of proving identity of ideas and ete.; (b) for construction or repair of build- 
language might be sometimes insuperable and ings, vessels, ete.: (¢ ing and lumber 
thus prevent the remedy. In any event, the | contracts; (d) for general service or labor; 


protection of manuscript before publication | (e) for services as agent or attorney; (b 
ese . breach by employer or owner: (1) general 

does not establish the principle that intellec- wh roe 5 
; rules; (2) effect of preventing performance; 
tual conceptions are property. If so, the (3) what constitutes prevention of per- 


repeal of the copyright and patent laws formance; (4) particular contracts: (4) for 


| 
| 
| 
| 
| 
| 


would give authors and inventors an absolute railway construction; (b) elevator and stor- 


° ° . re CO acts; (¢) for const ti build- 
and perpetual right in their intellectual crea- ee marche aieggcctag teach gen 


. That 1 : ; i ings; «) for construction or repair of 
lions. at the courts would 50 decide 1 bridges, roads, or streets; (¢ for grading, 
case those statutes were repealed is hardly 


supposable. 


excavating, dredging, ete.; (f) logging and 
lumber contracts yy) for mechanical work ; 
(h) for services or labor generally; (i) for 


ccerciemmnniiGiiii--eccnteaiien 
real estate, insurance and loan agencies; ()) 
contracts with salesmen and for other agen- 


Index to Notes 
cies; (k) between attorney and client; (/) for 
” compensation based on share of profits; [V.) 


LAWYERS REPORTS, ANNOTATED. partnership contracts; (V.) contracts for 


sale or purchase; (VI.) contracts for care 


7 5 riage : (a) breach by shipper; ()) breach by 
Book 53, Parts 1 and 2. ai 

carrier: (1) measure of damages generally ; 
2} remoteness, contingency, and uncer- 
Mentioning only complete notes therein con- tainty, and their effect ; (5) notice of sale 
tained, without including mere reference notes to 


and its effect; (4) notice of use and itsetfect; 
earlier annotations. 


VII.) contracts for transmission of tele- 
Attorneys; damages for breach of contracts grams: () rule as to message in cipher, or 


with 57, 79 b 


57, 78 not showing meaning ; rule when mes- 
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pid of an English court in Montriou @. Jefferys, 2] single suit is often great, and a mistake due to 
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sage isin plain terms: 


to contingency, 
and uncertainty, and their effect: (¢ 


(1) the general right 
recover; (2) remoteness, 
rule 
VIIL.) con- 
tracts with relation to railroad and station 
construction: (1X. 
X.) leases and contracts and cove- 
nants with reference to: (a) general rules; 


when altered message is sent; 


agreements not to com- 
pete; 


(b) breach of covenant to lease or renew; 
¢) breach of covenant to give possession ; 
(d) breach of covenant for peaceable pos- 
session; (¢) breach of covenant to repair or 
rebuild; (f) eviction: (g) tenancy on shares; 
(h) breaches by tenant; (XL) the charter or 
rental of vesse's: (X11. 
tracts; (XIIL.) duty to prevent or reduce 
damages; (XIV 
responsibility: 


miscellaneous con- 


.) deduction for release from 
XV.) effect of illegality in 
contract; (X VI.) conclusion 


Elevators ; !oss of profits as element of dam- 


ages in case of 


Highways: damages for breach of contract 
us to, sce DAMAGES. 


Improvements; rights in respect to com- 
pensation for improvements on land, made 
in 
gift: 

itled 

contract; (b 


good faith, under an oral 


ry; 


contract or 
L.) Introducto 
to 


IL.) when vendec 
for: (4) under parol 
Lil.) when 
LV.) particu- 


en recover 
under parol gift: 
vendor unable to make title ; 


lar and peculiar cases 


Insurance; innocent 
to health of insured when he has an undis- 
covered disease : I. Il. repe- 

to the of knowledge 

belief, ete.; GIL) effect 

IV.) representations by beneti- 


onciusion 


misrepresentations 


as 


in gt 
best 


neral; 
resentations 
and 
provisions ; 


ol tututory 
ciary ; (V. 


Landlord and Tenant; lors of profits as 
element of damage for breach of contract 
ot 


Master and Servant. See DAMAGEs. 


Partnership; loss of profits as clement of 
camages in case of 


Price, See CONTRACTS. 


Principal and Surety; effect on surety’s 


liability of usury in consideration 
tension of time to principal:—( 
payment of IL.) effect 


summary 


for e@Xx- 
effect of 
usury; ot contract 


to pay usury; (III 


Profits. 


Railroads ;: damages for breach of contracts 
as to, sce DAMAGES. 


Sale. 


Telegraphs; loss of profits as clement of 
damage 


™ 


» DAMAGES 


See CORPORATIONS, 


for breach of contract as to 


See PRINCIPAL AND SURETY. 


Usury. 


Vendor and Purchaser. 
MENTS. 


See 


IMPROVE- 


Warranty. See CORPORATIONS. 


The part containing any note indexed will be sent 


with CASE AND COMMENT for one year for £1. 


Among the New Decisions. 


Bankruptcy. 


Under a statute requiring debts to be fixed 
liabilities absolutely owing at the time of filing 
the petition, to be provable in bankruptcy, 
| Claims for unaccrued rent are held in Atkins 
|x. Wilcox (C. C. A. 5th C.) 58 L, R. A. 118, 
not to be provable where, by the terms of the 
abate in case of destruction 
if the lessee is deprived of 


| lease, the rent is to 
| of the property, or 
| its use, 

A discharge in bankruptcy is held in Fite 2. 
Fite (Ky.) 53 L. R. A. 265, to include liability 
under a judgment for future instalments of 
alimony, where the state law makes the hus- 
band an ordinary debtor under such judgment 





for a fixed sum of money, for which his estate 
is liable in the same manner that it would be 
for a debt due upon any contract. 


Banks. 


A shareholder in a bank is held in Richar- 
son v, Olivier (C. C. A. 5th C.) 53 L. R. A. 113, 
| not to be precluded, by reason of his relation 
to the bank, from recovering back a deposit 
fraudulently taken by the bank when insolvent, 
A cashier's check given to a depositor is held 
in Clark ¢. Chicago Title & T. Co, (Lil.) 538 L. 
R. A. 232, not to make any change in his re- 
lation to the bank, or give him any better 
right than he would otherwise have had as 
against a receiver of the bank. 


Bonds. 

Recovery on a boud conditioned that a post- 
master shall turn over the money received in 
the money-order depariment of his oflice is 
held in Bryan ». United States (C. C, A. 9th C.) 
53 L. R. A. 218, not to be prevented by the 
fact that the money was embezzled, without 
his fault or negligence, by a clerk holding of- 
tice under the civil service rules of the gov- 
ernment. 


Brokers. 


The concealment of the identity of the pur- 
chaser from his principal by a broker is held 
in Veasey v. Carson (Muass.) 53 L. R. A. 241, 
not to affect his right to commission where 
there is nothing in the facts to make the mat- 
ter important to the principal. The authori- 

| ties as to the duty of a broker to disclose to 
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his principal the identity of a purchaser are 
collected in a note to this case. 


Carriers. 

A penal statute requiring ticket offices and 
waiting rooms to be kept open at least thirty 
minutes before the departure of a passenger 
train from a regular passenger depot is held 
in Louisville & N. R. Co. e. Com. (Ky.) 53 L. 
R. A. 149, not to require such rooms to be 
kept open for night trains when the ticket of 
fice has: 
fure charged thereon for 
ticket. 

One who boards a train which he should 
know does not stop at the station for which 
he has a ticket, and who refuses to pay the 
additional fare to the first stopping place upon 
the conductor’s demand, is held in St. Louis 


i 
8S. W. R. Co. o. Harper (Ark.) 53 L. R. A. 220, | 
to be a passenger within the meaning of a stat- | 


ute requiring ejection of passengers at usual 
stopping places. 

A steamship company is held in Davies ¢. 
Eastern Steamboat Co. (Me.) 53 L. R. A. 239, 


not to be liable for the nondelivery toa pas 


senger of a telegram which the captain has} 


taken for him, where no habit or custom is 


shown,—no holding of the captain out to the | 


world as having authority to do such an act. 

A railroad company is held in Enright 2, 
Pittsburgh Juncticn R. Co. (Pa.) 53 L. R. A. 
330, to have no right to eject from its train a 
boy ten years old who is trespassing on it, or 


cause him by fright or fear to leave the train | 
while it is in rapid motion, so as to endanger | 


his life. 


Commerce. 


See ConsTITUTIONAL Law. 


Conflict of Laws. 
See INSURANCE. 


Conspiracy. 


One who engages in a conspiracy to commit 


ever been open for them and no extra | 
failure to have a| 
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| 

| facturers’ Gas & O. Co. v. Indiana Natural 
i Gas & O. Co. (Ind.) 53 L. R. A. 134, to be un- 
constitutional as an interference with interstate 
commerce. 


A statute making it unlawful to fish in any 
of the streams, ponds, or lakes of the state for 
brook, speckled, or lake trout with intention 
to sell or trade fish so caught, is held, in State 
v. Dow (N. I.) 53 L. R. A. 314, not to be un- 
constitutional as operating to give wealthy 
sportsmen more than their just and equal share 
of fish. 

A statute making the sale of a railroad ticket 
by other than an agent of the company a penal 
| offense is held in Jannin ». State (Tex. Crim. 
App.) 53 L. R. A. 349, to be invalid, 


Contracts. 


A contract to take press reports for a term 
of years at not more than $300 per week is 
held in United Press 7. New York Press Co. 
(N. Y.) 53 L. R. A. 288, to be too indefinite to 
sustain a recovery for anything more than 
nominal damages for its breach. 


Corporations. 


Holders of stock, who paid for it with prop- 
| erty at an excessive valuation, are held in State 
Trust Co. v. Turner (Iowa) 53 L. R. A. 136, 
not to be liable for the difference between the 
value of the property and the par value of the 
stock to a creditor of the company who be- 
| came such with full knowledge of the facts, 
| or to an assignee of such creditor who pur- 
chased overdue notes of the corporation. 





Corpse. 


The next of kin of a deceased person is held 
in Enos v. Snyder (Cal.) 53 L. R. A. 221, to be 
| entitled to the possession of the body for pur- 
| poses of burial; and it is also held that one 
; cannot by will confer any rights as to the dis- 
| position of his dead body. 
A man who has consented to the burial of 
the body of his deceased wife in the lot of 


an unlawful act, but one not requiring a de-| nother is held, in Pulsifer 7. Douglass (Me.) 
praved, wicked, or malignant spirit, is held in | 58 L. R. A. 238, to have no right to enter upon 
Powers v. Com. (Ky.) 53 L. R. A. 245, not to| the lot and remove the body. 
be guilty of murder, where, in carrying out | 

5 Damages. 


Loss of anticipated profits is held in Wells 
v. National Life Association (C. C. A. 5th C.) 
53 L. R. A. 33, to be recoverable in a proper 
A statute prohibiting the transportation of | case for breach of contract, in addition to, and 
natural gas out of the state is held in Manu- | not merely as a substitute for, the recovery of 


the common design, a co-conspirator kills a 
. . | 
person, unless his will assents thereto, 


Constitutional Law. 
| 





Tells 
1 ©.) 
oper 
and 


'y of 


ADO Pare COTLAPIIITIO Urb) TOOL LETC N OEE WEEE RIM SETEE 
with CASE AND COMMENT for one year for $1. } ties 


CASE AND 


expenditures and the value of time and serv- | 


ices spent in reliance on the contract. 


A stipulation for a certain sum as damages | 


for failure to comply with a contract to re- 
move a building by a certain time is held in| 
Chicago House-Wrecking Company vc. United 
States (C. C. A. Sth C.) 53 L. R. A, 122, to be 
properly construed as a penalty, and the recov- 
ery limited to the damages actually suffered, 
although the bond expressly provides that the 
sum named shall be liquidated damages, and 
not a penalty, where it would not be difficult | 
or impossible to assess the actual damages | 
from the testimony given. 


Descent and Distribution. 


A statute providing that when a person shall | 
be sentenced to imprisonment for life his es- 
tate, property, and effects shal] be administered 
and disposed of in all respects as if he were 
naturally dead, is held in Smith v. Becker 
(Kan.) 58 L. R. A. 141, not to cast the descent 
of his property upon his heirs, by the fact of | 
such sentence and imprisonment. 


Druggists. 


as to the duty of a broker to disclose to 


COMMENT. 


Fisheries, 
See ConstriruTIonaL Law. 


Hacks. 


The use of a hack stand in front of a rail- 
road depot when authorized by a city ordi- 
nance is upheld in Pennsylvania Co. 2. 
Chicago (Ill.) 53 L. R. A. 223, against a suit 
by the railroad company for an injunction. 


Husband and Wife. 

See also BANKRUPTCY. 
A wife who mortgages her property for her 
husband’s debt is held in Fleming v. Borden 


|(N. C.) 53 L. R. A. 316, to be a mere surety 
| who is discharged from liability by an agree- 


ment for the extension of the debt made 
without her consent, although the contract of 
forbearance was based upon a usurious con- 


| sideration. 


Infants, 


A father is held in Peacock ». Linton (R. 
I.) 53 L. R. A. 192, not to be liable for services 


| rendered in tutoring during vacation time his 


A druggist is held in West 7, Emanuel (Pa.) 
53 L. R. A. 329, not to be guilty of negligence 
in selling to customers proprietary medicines 
in the package and under the label of the pro- 
prietor or patentee, without making an analy- | 
sis of the contents. 


Electrical Uses. 


A new question as to the liability of any 
company supplying electricity to the wires of 
a street railway company is decided in Thomas 
v. Maysville Gas Co. (Ky.) 53 L. R. A. 147, 
which holds that the company supplying the 
electricity, as well as the street railway com- 
pany, is charged with the duty to see that the 
wires are properly insulated, and is liable for 
failure to do so. 


Evidence, 


| 


The act of Congress of 1898 providing that 
certain written instruments shall not be re- | 
ceived in evidence in any court until stamped | 
as required by the act is held in Small v. Slo- | 
cumb (Ga.) 53 L. R. A. 130, to be applicable | 
to Federal courts only, since Congress has no 
power to prescribe rules of evidence for a| 
state court. 


| minor son who lives with and is supported by 


him, where the father is not consulted about, 


and does not consent to, the employment. 


Insurance. 


The existence of a disease in the applicant 
at the time of taking out a life insurance 
policy, of which he is entirely unconscious, 
is held in Fidelity Mutual Life Association ». 
Jeffords (C. C. A. 5th C.) 53 L. R. A. 193, 
not to avoid the policy ; although in his appli- 
cation he denies having disease, and agrees 
that any untrue statement shall render the 
policy void. 

Life policies of foreign companies, which 


| do not take effect until delivered to the in- 
| sured and the premium paid by him, are held 


in Cravens v. New York L. Ins. Co. (Mo.) 
53 L. R. A. 305, to be subject to statutes re- 
lating to forfeitures in case of default after 
two full annual premiums have been paid, 
although the policies expressly provide that 
they shall be governed by the law of the state 
in which the corporation bas its home office. 

Death of a woman caused by voluntary sub- 
mission to an operation for abortion is held in 
Wells v. New England Mutual L. Ins. Co.(Pa.) 
53 L. R. A. 327, to result from a violation of 
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criminal law within the meaning of a policy | R. 


and it is also held that the rules 
of public policy would prohibit 
against such a risk. 


of insurance ; 


Landlord and Tenant, 


A landlord who agrees with his tenant to put | 


an automatic fire extinguisher in the leased 
held, in 
Bagley (Mich.) 


able to relieve 


building is Peerless Manufacturing 
Co. °. 53 L. R 
be himself liability for 


injury to the tenant’s property caused by neg 


285, not to | 


from 


ligence in using apparatus the vents of which 


open at too low a temperature, by employing | 
a competent independent contractor to do the | 


work, 


Libel and Slander, 


The action of a priest in the discharge of his 


offi 


duties and ‘e, in conducting the 


is held in 


53 L. R. A. 235, 


public 

. Za- 
propel 
for | 


functions of his calling, Klos 


horik (lowa) to be the 


subject of comment in tbe public press, 


which, within ion for 


libel will not lie 


proper limits, an act 


Life Tenants. 


Dividends on stock held in trust under a 
will to pay the income to life tenants are held | 
v. Safe Deposit & Trust Co. (Md.) 
to be properly distributed 
although 
fund which had been mostly accumulated dur- | 
the for the 
of meeting the corporation’s obligation as in- | 
bonds, 


in Quinn 
53 L. R. A. 


income, 


169, 


as made from a 


sinking | 


ing testator’s lifetime purpose 


dorser on from which it was finally | 


Master and Servant. 
See also LANDLORD AND TENANT. 


relieved, 


Negligence of an independent contractor 
employed to repair chimneys on a house is held | 
Wilbur (Mass.) 53 L. R. A. 172, 
to the owner in case it} 
results in injury to a person on a highway by 


falling bricks. 


in Boomer ¢. 


not to be chargeable 


Mortgage. 


A mortgagor of chattels, who, 


agreement with the mortgagee, 


under an | 
prop- 
erty for the purpose of applying the proceeds 
in payment of the mortgage debt, is held in| 
National Citizens’ Bank ¢. Ertz (Minn.) 53 L. | 


sells the 


jing on the company, 


| from an approaching train, is held in 
v. Louisville & N. R. Co. 


COMMENT. 





A, 174, to be the agent of the mortgagee, 


; Who is bound by his representations and war- 
insurance | 


ranty as to the quality and condition of the 
property sold, 


Municipal Corporations. 


The liability of a city for establishing a pest- 
house within one mile of its boundary line is 
upheld in Henderson z. Clayton (Ky.) 53 L. R, 
A. 145, where the city was authorized to pro- 
vide such an establishment in a proper loca- 
tion, although a statute makes the city officers 


civilly and criminally hiable for the illegal act, 


but is silent as to any remedy against the city. 
The power of a city council to compel a 
telephone or telegraph company to put its 


wires underground is upheld in Northwestern 


Teleph, Exch. Co. 2, 
L. R. A. 175, to the 
reasonable diserction, 


Minneapolis (Minn.) 53 
extent of exercising a 
but with the denial of 
any arbitrary power to make such a require- 
ment unreasonably, where the overhead wires 
have been placed in the streets under authority 
of an ordinance constituting a contract 

An ordinance requiring certain food com- 
Seas to be sold only in the public markets 
in New Orleans 0. Faber (La.) 53 L. R 


a to be within the police power of the 


is hel 
A. 


| city. 


A municipal corporation in whose streets a 


street railroad cannot be operated without its 
| consent is held in St. 


Louis & M. R. R. 
. R. A. 300, 
consent, 


Co. % 
Kirkwood (Mo.) 53 to have the 


right, in granting the to limit the use 


of the railway to the carriage of passengers; 
and acceptance of the terms is held to be bind- 
although it has charter 


power to carry freight also. 


Negligence, 

A boy escorting across a railroad bridge & 
young girl, who falls in attempting to escape 
Becker 
A. 267, 


igence in 


Ky.) 53 L. R 
not to be guilty of contributory neg] 
remaining on the bridge and attempting to 


rescue her. 


Physicians. 


A state license to practise medicine, bestowed 


| upon a physician, is held in Hurley v. Edding- 
| field (Ind.) 53 L. R. A, 135, to impose no obli- 


gation to respond to every call, so as to render 
him liable for arbitrarily refusing to attend a 
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sick person, although no other physician is | 


procurable. 


Railroads, 
See also NEGLIGENCE. 
A railroad company is held in Trudell ¢. 
Grand Trunk R. Co. (Mich.) 53 L. R. A. 271, 


to be liable for the killing of a boy on ils track | 
only in case of gross negligence, where he was | 


trespassing on a track remote from a public | 
} 


‘highway at a place where those in charge of 


the engine had no reason to expect him to be. | 


The right to confer upon arailroad company 


the exclusive power to fix its rates for the| 
transportation of passengers and freight with- | 


in a maximum is held in Pingree v. Michigan 
Central R. Co. (Mich.) 53 L. R. A. 274, to be 


within the power of the legislature, and a sub- | 


sequent altempt by the legislature to fix such 
rates is held to be invalid as an impairment of 
the obligation of a contract. 


Real Property. 


Recovery for improvements upon land 
under an oral promise of a conveyance is up- 


held in Luton v. Badham (N. C.) 53 L. R. A. | 


337, on the ground of fraud, when the prom- 
ise is repudiated after the improvements are 
made. 


Remittitur. 


In an action for damages the trial judge is 
held, in Central of Georgia R. Co. v. Perker- 
son (Ga.) 53 L, R. A. 210, to have no power 
to order that, as a condition to the refusal of 
a new trial, a portion of the verdict shall be 
wriiten off as excessive, except where the ex 
cess can be accurately ascertained, 


Sale, 


An implied warranty against the existence 
of a lien trust representing 
shares of stock in a foreign corporation is held 
in McClure v. Central Trust Co. (N. Y.) 53 
L. R. A. 153, to arise on a sale thereof and 
the giving of such certificates by a trust com- 
pany acting as agent for an undisclosed prin- 
cipal, where it knew, but the purchaser did 
not, of the existence of facts which put it 
upon inquiry as to the existence of such lien. 


on certificates 


Telegraphs, 


See MuniciPaAL CoRroRaTIONs. 


Waters, 

| 

The right to take seaweed stranded on the 
| beach below high-water mark is held, in Carr 
| v. Carpenter (R. I.) 53 L. R. A. 333, to belong 
to the owner of the upland, and he is held to 
have a right of action for trespass against one 
who removes the seaweed without his con- 
sent, 


——___ + —_ —___ 
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Vol. 
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Treatise on 
3d_ ed. 

(Callaghan & Co.) 
| ‘Commentaries on the 
| Courts.” By Timothy Brown, 
Co.) 2ded. 1 Vol. 
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| ‘* Does Malicious Interference with Employ- 
}ment Constitute a Tort?”—63 Albany Law 
Journal, 3899. 

**Game as a Commodity of Commerce,”— 
63 Albany Law Journal, 333. 
| ‘Virginia and the Torrens Sy 
American Law Review,. 727. 

‘* Physical Examination in Divorce Proceed- 


stem. ”—35 


ings.” —35 American Law Review, 698, 
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American Law Review, 684. 

** What is the Original Package Doctrine?” 
—35 American Law Review, 669. 

“The of Constitutional 
| American Law Review, 641. 
‘Insanity as an Excuse for Crime.”—34 
| Chicago Legal News, 47. 

‘Criminal Liability of Corporations.”—34 
Chicago Legal News, 43. 

‘* Prisons in Australia.”"—36 The Law Jour- 
nal, 471. 

** Compounding Offenses and Offering Re- 
wards for Recovery of Stolen Property.”—34 
| Chicago Legal News, 35. 

‘*The Power of One Party to an Executory 
Contract to Stop Its Performance without the 
Consent of the Other.” —53 Central Law Jour- 
nal, 247. 

‘*Tie Reciprocal Relation of the State in 
the Supervision of Fire Insurance.” —23 Rough 
Notes, 498. 


** Perjury Proceedings.” —35 


Rise Law.” — 35 
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The Humorous Side. 


ConstaBLE’s Notice.—A Georgia constable 
put up the following notice, which was sent 
us by a correspondent : 

“ Notice const sale 
Will Bee Sold During the Legle curs of Sale 
the filling properity to Wit one New Home 
Sewing Mechen one cail Buring Stove 
Leved on as the properity of————to Sadphy” 
one Justice court fi fa in faver of ——— 
—L. C.” 








